	Matrix of Examples for Overtime Pay (Updated 6/30/04

	VA Appt Full-Time
	NPC Appt Part-Time
	Discussion
	NPC Pay Rate
	Examples

	Non-exempt
	Non-exempt
	An employee works full-time for VA in a non-exempt position and works part-time for the NPC in a non-exempt position. Since the VA and the affiliated NPC are considered joint employers [29 CFR 791.2], after the employee has worked at total of 40 hours combined (VA and NPC), the employee must be paid overtime at a rate of 1.5 their regular rate [29 CFR 541].*
	1.5 for all hours 

over 40 per week*

	1. Employee works 30 hours for VA and 20 hours for NPC.  NPC may pay employee at regular rate for 10 hours and must pay employee at 1.5 of regular rate for 10 hours.

2. Employee works 40 hours for VA and 20 hours for NPC.  NPC must pay 1.5 (overtime rate) for 20 hours of NPC work.

3.  Employee works 45 hours for VA and 20 hours for NPC.  NPC must pay 1.5 (overtime rate) for 20 hours of NPC work.

If NPC and VA pay rates are different, then the overtime rate is 1.5 of a blended rate or 1.5 of the higher rate (the second option would be safer.)

	Non-exempt
	Exempt
	An employee works full-time for VA in a non-exempt position and works part-time for the NPC in an exempt position.  To qualify as an exempt employee, the employee must 1) be paid a salary (at least $23,660 per year/$455 per week), 2) be paid on a salary basis (pay based on fulfilling the job requirements not on quality or quantity of work - doesn’t matter if employee works one hour or 30 hours, pay does not change) and 3) meet a duties test. Failure to meet these requirements can result in severe penalties (as much as three years of back overtime pay, liquidated (double) damages, attorney fees and costs.)

See: 

a) Executive employees:  

  29USC§213(A)(1); 

  29CFR§541.101-119

b) Administrative employees: 

  29USC§213(A)(1); 

  29CFR§541.2, 541.201-215

c) Professional employees: 

  29USC§213(A)(1); 

  29CFR§541.3, 541.301-315
	At least $455 per week, combined VA and NPC, regardless of number of hours worked and the base salary for NPC pay must be the same from week to week regardless of hours worked.  Rate of pay is subject to salary structure of NPC; overtime is not applicable.

	In instances where an employee regularly works more than 50% of their total hours in a non-exempt capacity for the VA, the NPC should pay the employee at time and a half of their exempt hourly rate for all hours in excess of 40 (combined VA and NPC) even where the NPC has hired that employee to perform exempt duties.

NPC’s encountering this situation are strongly encourage to get advice from an employment law attorney.


	Exempt
	Non-exempt (intermittent or regular)
	An employee works full-time for VA in an exempt position and works part-time for the NPC in a non-exempt position. The NPC may pay the employee straight time for the part-time work if the total responsibilities for that employee while working for either employer involve a majority (more than 50%) exempt duties.  [Opinion, Office of Enforcement Policy, Fair Labor Standards Team member Daniel F. Sweeney. Salary basis/nonexempt overtime work 02/25/97]
(NPC should make an independent determination, where necessary, that the employee's position at VA is in fact exempt.)

	Depends on the situation, consult an employment law attorney.  

	In each of the following examples the following must be true:  the number of hours worked at the VA devoted to non-exempt work plus the number of hours worked for the NPC devoted to non-exempt work must not exceed 50% of total hours worked (total VA hours plus total NPC hours).  

1. Employee regularly works 40 hours for the VA performing exempt work and 10 hours for the NPC performing non-exempt work. Since the total non-exempt work is less than 50% of total hours worked (VA hours + NPC hours x 50%), then NPC should pay employee their standard hourly rate for the 10 hours worked.  

2. Employee performs 32 hours of exempt work for the VA and 8 hours of non-exempt work for the VA.  Employee may work 24 hours or less for the NPC doing non-exempt work, [(32 VA exempt hours + 8 VA non-exempt hours + 24 NPC non-exempt hours) x 50% = 32 hours devoted to non-exempt work].  The employee should be paid overtime for all hours in excess of 40 (combined VA and NPC).

These examples are merely illustrative.  If the NPC becomes aware that an exempt VA employee is performing non-exempt work during their VA tour of duty, the NPC should consult an employment law attorney for assistance with your particular facts.

Note:  A VA exempt/NPC non-exempt employee who exceeds these limits may jeopardize their VA exempt status and may trigger a situation whereby VA would be required to pay the employee overtime pay going back as much as three years, liquidated (double) damages, attorney fees and costs.


	Exempt 
	Exempt
	An employee works full-time for VA in an exempt position and works part-time for the NPC in an exempt position. To qualify as an exempt  employee, the employee must 1) be paid a salary (at least $23,660 per year/$455 per week), 2) be on a salary basis (pay based on fulfilling the job requirements; doesn’t matter whether employee works one hour or 30 hours, pay does not change) and 3) meets the duties test. 

	At least $455 per week combined VA and NPC, regardless of # of hours worked.  Pay does not vary from week to week on the basis of hours worked. Rate of pay is subject to salary structure of NPC; overtime is not applicable.

	Regardless of the number of hours worked for the VA and the number of hours worked for the NPC, the employee should be paid a salary of no less than $455 per week (combined VA and NPC).  However, the NPC may pay an additional salary that is not tied to hours worked for the NPC.


	* Note: Some states require overtime pay of hours worked over 8 in a work day (i.e., California and Puerto Rico).  Check with an employment law attorney to find out what triggers overtime pay in your state. [29USC§207; 29CFR§778.105; 29USC§778.101]

This is for information purposes only and should not be construed as legal advice or opinion.  NPCs are strongly encourage to consult an employment law attorney in your state. 



